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Once a pr ima f a c i e  ca se  o f  l i a b i l i t y  h a s  b e e n  
e s t a b l i s h e d  by s h o w i n g  a f a i l u r e  t o  d e l i v e r  
t h e  same q u a n t i t y  or q u a l i t y  of  g o o d s  a t  d e s -  
t i n a t i o n  a s  r e c e i v e d  a t  o r i g i n ,  a common c a r -  
r i e r  is r e l i e v e d  o f  l i a b i l i t y  o n l y  by s h o w i n g  
t h a t  t h e  l o s s  o r  damage d i d  n o t  o c c u r  w h i l e  
i n  t h e  c u s t o d y  o f  t h e  c a r r i e r  or t h a t  t h e  
damage w a s  t h e  r e s u l t  s o l e l y  o f  o n e  o f  f i v e  
s p e c i f i e d  c a u s e s .  A c a r r i e r  is n o t  r e l i e v e d  
of  l i a b i l i t y  w h e r e  i t  d o e s  n o t  i n s p e c t  t h e  
damages .  

C o n t i n e n t a l  Van L i n e s ,  I n c .  ( C o n t i n e n t a l ) ,  c l a ims  
r e f u n d  o f  $ 2 5 9 . 4 1  r e c o v e r e d  by t h e  D e p a r t m e n t  o f  t h e  A i r  
F o r c e  ( A i r  F o r c e )  f o r  loss a n d  damage i n  t r a n s i t  t o  t h e  
h o u s e h o l d  g o o d s  of  S S g t .  A l f r e d  F. V i l l a r .  The  h o u s e h o l d  
g o o d s  were b e i n g  t r a n s p o r t e d  f r o m  G e o r g e  Air F o r c e  Base, 
C a l i f o r n i a ,  t o  B e r g s t r o m  A i r  F o r c e  Base, T e x a s ,  u n d e r  
g o v e r n m e n t  b i l l  of l a d i n g  ( G B L )  No. AP331,872.  ~. 

We d e n y  t h e  c la im.  

The  h o u s e h o l d  g o o d s  were d e l i v e r e d  a t  d e s t i n a t i o n  o n  
S e p t e m b e r  1 4 ,  1981 .  On d e l i v e r y ,  l o s s  of  a b o o k c a s e  f r a m e -  
a n d  damage  t o  a g l a s s  m i r r o r  were n o t e d  on  a D e f e n s e  D e p a r t -  
ment  S t a t e m e n t  o f  A c c e s s o r i a l  S e r v i c e s ,  w h i c h  a l s o  has 
s p a c e s  f o r  t h e  c o n s i g n e e ' s  s t a t e m e n t  o f  d e l i v e r y  a n d  l o s s  o r  
damage.  T h i s  f o r m  a p p e a r s  t o  h a v e  b e e n  made o u t  a n d  s u r r e n -  
d e r e d  t o  t h e  c a r r i e r  a t  t h e  t ime o f  d e l i v e r y .  On O c t o b e r  7 ,  
1 9 8 1 ,  23 d a y s  a f t e r  d e l i v e r y ,  t h e  A i r  F o r c e  s e n t  C o n t i n e n t a l  
n o t i c e  o f  a d d i t i o n a l  damage a n d  m i s s i n g  g o o d s .  

The  Air F o r c e  I n s p e c t e d  t h e  s h i p m e n t  a n d  a l l o w e d  
S S g t .  V i l l a r  $246 .14  for t h e  l o s s  a n d  damage i n  t r a n s i t ,  a n d  
t h e  amoun t  a l l o w e d  w a s  c l a i m e d  by t h e  A i r  F o r c e  f r o m  
C o n t i n e n t a l .  C o n t i n e n t a l  o f f e r e d  $25 .80  f o r  t h e  m i s s i n g  
b o o k c a s e  frame i n  f u l l  s e t t l e m e n t  o f  t h e  c l a i m  a n d  d e n i e d  
t h e  b a l a n c e  on  t h e  g r o u n d s  t h a t  n o  e x c e p t i o n s  were t a k e n  a t  
t h e  t ime o f  d e l i v e r y  a n d  b e c a u s e  C o n t i n e n t a l  w a s  d e n i e d  t h e  
r i g h t  o f  i n s p e c t i o n .  
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Letters in the file indicate that the firm retained by 
Continental to inspect the damages made two attempts to con- 
tact SSgt. Villar by phone, followed by a letter requesting 
an appointment to inspect. On the failure of S S g t .  Villar 
to respond, a letter was sent to the Air Force Base. 
Finally, SSgt. Villar did contact the repair firm to advise 
that the government had paid the claim and no inspection was 
necessary. 

The Air Force adjusted the liability of Continental to 
$221.95 for the damage plus $ 6 3 . 2 6  for unearned freight 
charges, which was recovered by setoff on the failure of 
Continental to make satisfactory voluntary settlement. The 
amount claimed by Continental represents the amount 
recovered by setoff, $285.21, less the amount of $25.80 
deemed by Continental to be the extent of its liability. 

Continental contends that it is not liable for the lose 
or damage in transit because Continental contends that it 
was denied its right of inspection. In support of its 
contention, Continental cites the decision of the Cincinnati 
Municipal Court in Phoenix Insurance Company V. Cushman 
Motor Delivery Company, 4 F.C.C. 1 80,214 (1945). In that 
decision, the municipal court held that the carrier was 
justified in refusing to pay the claim for damages in 
transit when the shipper deprived the carrier ofwan 
opportunity to inspect by destroying the damaged goods even 
though the carrier had promptly requested an opportunity to 
inspect. 

Initially, the Air Force rejected the contention of 
Continental, asserting that Continental had waived its right 
to inspect by failing to inspect within the time specified 
in the MilitaryfIndustry Memorandum of Understanding. On 
review of the file, the Air Force concedes that Continental 
timely requested inspection. The Air Force contends, 
however, that Continental's failure to inspect was more the 
result of an inability to contact the claimant than a 
refusal to allow inspection. The Air Force also contends 
that a lack o f  opportunity to inspec't is not sufficient to 
rebut a prima facie case of liability.. 

The record shows that Continental did contact the 
claimant, but that the lack of an opportunity to inspect was 
more the result of a failure of the claimant to understand 
the rights of Continental and of Continental to insist on 
its right to inspect rather than a denial by the claimant of 
Continental's right. 
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M o r e o v e r ,  a pr ima f a c i e  c a s e  o f  l i a b i l i t y  f o r  loss o r  
damage  i n  t r a n s i t  i s  e s t a b l i s h e d  by s h o w i n g  a f a i l u r e  t o  
d e l i v e r  a t  d e s t i n a t i o n  t h e  same q u a n t i t y  o r  q u a l i t y  o f  g o o d s  
as  r e c e i v e d  a t  o r i g i n .  Once t h e  s h i p p e r  h a s  e s t a b l i s h e d  a 
pr ima f a c i e  case  o f  l i a b i l i t y ,  t h e  b u r d e n  i s  o n  t h e  c a r r i e r  
t o  show e i t h e r  t h a t  t h e  damage  or loss d i d  n o t  o c c u r  w h i l e  
i n  i t s  c u s t o d y  or t h a t  t h e  loss or damage o c c u r r e d  s o l e l y  a s  
a r e s u l t  o f  o n e  o f  f i v e  s p e c i f i e d  c a u s e s .  M i s s o u r i  P a c i f i c  - R.R. V .  E l m o r e  & S t a h l ,  377 U.S. 134 (1964); McNamara-Lunz 
V a n s  a n d  W a r e h o u s e s ,  I n c . ,  57 Comp. Gen. 415 (1978); S t a r c k  
Van L i n e s  o f  C o l u m b u s ,  I n c . ,  B-213837, Mar. 20, 1984, 84-1 
C.P.D.  1 337. A prima c a s e  h a s  b e e n  e s t a b l i s h e d  by 
t h e  r e c o r d  i n  t h i s  c a s e ,  a n d  C o n t i n e n t a l  h a s  n e i t h e r  a l l e g e d  
n o r  shown e i t h e r  t h a t  t h e  l o s s  o r  damage  d i d  n o t  o c c u r  i n  
i t s  c u s t o d y  o r  t h a t  t h e  l o s s  o r  damage was s o l e l y  t h e  r e s u l t  
o f  a n  e x c e p t e d  c a u s e .  

A p a r t  f r o m  t h e  s i n g l e  d e c i s i o n  c i t e d  by C o n t i n e n t a l ,  w e  
f i n d  no  s t a t u t o r y  or j u d i c i a l  a u t h o r i t y  t o  s u p p o r t  t h e  con-  
t e n t i o n  o f  C o n t i n e n t a l .  I n  f a c t ,  t h e  Carmach  Amendment t o  
t h e  I n t e r s t a t e  Commerce A c t ,  49 U.S.C. 5 11707 (1982), p r o -  
v i d e s  t h a t  t h e  i n i t i a l  o r  d e l i v e r y  c a r r i e r  i s  l i a b l e  f o r  
loss o r  damage  t o  p r o p e r t y ,  a n d  a n y  l i m i t a t i o n ,  e x c e p t  a s  
p r o v i d e d  i n  t h a t  s e c t i o n  o f  t h e  s t a t u t e ,  i s  v o i d .  F u r t h e r ,  
w e  h a v e  s u s t a i n e d  t h e  a d m i n i s t r a t i v e  r e c o v e r y  f o r  l o s s  o r  
damage  i n  t r a n s i t  where t h e  c a r r i e r  i s  n o t i f i e d  af t h e  
damages  b u t  d o e s  n o t  i n s p e c t .  IML F r e i g h t ,  I n c . ,  B-193101, 
Mar. 12, 1979; T r a n s  C o u n t r y  Van L i n e s ,  I n c . ,  57 Comp. Gen. 
170 (1977). T h i s  was t r u e  i n  t h e  - IML case e v e n  t h o u g h  t h e  
g o v e r n m e n t ' s  a g e n t  may h a v e  m i s l e d  t h e  c a r r i e r ,  s i n c e  i t  
a l s o  a p p e a r e d  t h a t ,  a s  h e r e ,  t h e  c a r r i e r  c o n t r i b u t e d  t o  i t s  
f a i l u r e  t o  i n s p e c t .  
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